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Tribal Treaty Rights —Trapping & Hunting

70 6/11/2024 CWA 401(a)(2) Utility & Minor Discharge RGP Will Cause Effects to Bad River Waters— February 27, 2024 — Bad River Tribe Presentation #2



Recommendations to
the Corps




Recommendations to the Corps — Minor Discharge RGP

Preferred Recommendation

* Modification under 33 CFR 325.7 (b) Minor Discharg

» Add a condition that in the Bad River Tribe’s Area of e
Interest (AOI)--which is shown in Map 1 (here)--a Pre-
Construction Notification (PCN) is required for all
activities allowed under the RGP.
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Recommendations to the Corps — Minor Discharge RGP

Preferred Recommendation - Continued

* Modification under 33 CFR 325.7 (b) Minor Discharg
MINNESOTA

 Add a condition that requires Corps coordination with
the Bad River Band for all requlated activities proposed
within the Wisconsin hydrologic unit codes (HUCs)
shown on Map 1.

0401030109

[

Bdo 030202

0401030206 040103020,

e

Legend 0401030203 |

01030204

:I Bad River Reservation Boundary -

......

I J County Boundary (W)

:l State Boundary o i
[ s-bigit Hucs © . !
10-Digit HUCs s, |
(7% other HUC . - :

I
(74 HUC of Concern “®t 0 {5 10 20 30

73 6/11/2024 CWA 401(a)(2) Utility & Minor Discharge RGP Will Cause Effects to Bad River Waters— February 27, 2024 — Bad River Tribe Presentation #2



Recommendations to the Corps — Minor Discharge RGP
Preferred Recommendation - Continued

* Modification under 33 CFR 325.7 (b)

» Add Bad River Coordination language to the RGP: “Bad
River Band Coordination (required for all requlated activities
in areas shown on Map 1):

74

* Within 7 calendar days the Corps will transmit the PCN directly to
the Bad River Band’s MNRD(via email ....). The Bad River Band will
have 15 calendar days from the date the PCN is transmitted to
notify the district engineer and project proponent that they intend
to provide substantive, project-specific comments related to the
water quality effects of the proposed regulated activity. When this
notification occurs, the project proponent shall not begin the
regulated activity unless and until they are authorized in writing by
the Corps. The Bad River Band will have 20 calendar days from the
notification date to describe to the Corps any anticipated effects of
the regulated activity to Bad River Band’s water quality, including
any recommended conditions which may address those concerns.
The district engineer will fully consider the Bad River Band's
comments received within the specified time frame before making

a decision. The district engineer will indicate in the administrative i—lj—l'j:";',ef’:z':a”’ S |
record how the Bad River Band’s concerns were considered. The 10-Dig}t?-|UCs s |
Corps will separately share with Bad River Band the Corps response | 2 ouernuc v !

to comments received before, or concurrent with, any final Corps
decision.”
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Recommendations to the Corps — Minor Discharge RGP (cont.)

If the Corps is not willing to modify the Minor Discharge RGP

by:
oAdding a PCN requirement for Bad River’s AOl and conditions
requiring coordination with the Tribe;

Then the Corps must revoke the entire Minor Discharge RGP
for the entire geographic area (AOI) identified by the Band.
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Recommendations to the Corps — Utility RGP

* Revoke the Utility RGP for the following individual
and categories of activities:

oConstruct utility lines, including foundations for overhead
utility line towers, poles, and anchors.

oMaintain or repair utility lines, including foundations for
overhead utility line towers, poles, and anchors, using
directional drilling (e.g., HDDs) or boring methods.

oThe use of directional drill (e.g., HDDs) or boring methods
forinstalling or replacing utility lines (including associated
access roads).
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Recommendations to the Corps — Utility RGP (cont.)

* Revoke the Utility RGP for the following individual
and categories of activities (cont.):

oSurvey activities including core sampling, exploratory-type
bore holes, exploratory trenching, and other activities not
explicitly listed in this category of the RGP.

oConstruct or expand substation facilities.

oConstruct permanent and temporary access roads necessary
for the construction of utility lines and substations.

oRemediation of Inadvertent Returns of Drilling Fluid category
In its entirety.
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Recommendations to the Corps — Utility RGP (cont.)

* Revoke the Utility RGP for the following geographic
areas:
oSection 10 Waters

oWaters of the U.S. located within the geographic scope
illustrated on the Corps’ draft Map 1, unless the Utility RGP
is revised: (a) to revoke the individual activities, categories of
activities, and geographic areas described above; and (b) to
incorporate the conditions described below for the
remaining activities.
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Recommendations to the Corps — Utility RGP (cont.)

* Then for the remaining requlated activities and geographic
areas, modify the Utility RGP to add the following conditions:

oRevise thresholds described in the Activity Restrictions section to
include temporary wetland and waterbody impacts into the
calculation. For example,

" Reqgulated activities cannot have greater than o.5 acres of temporary
and permanent adverse effects to waters of the U.S.

= Regulated activities may not have greater than 300 linear feet of tributary
impacts, including both permanent and temporary adverse effects.
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Recommendations to the Corps — Utility RGP (cont.)

* Then for the remaining requlated activities and geographic
areas, modify the Utility RGP to add the following conditions
(cont.):

oAdd proposed reporting requirement #2 (with the Bad River Band
coordination process) for a subset of the remaining activities within the
Utility Survey Activities category that are located within the geographic
scope illustrated on the Corps’ draft Map 1:

oSubset of survey activities consists of soil surveys, sampling, and sample plots or
transects for wetland delineations.
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Recommendations to the Corps — Utility RGP (cont.)

* Then for the remaining requlated activities and geographic
areas, modify the Utility RGP to add the following conditions
(cont.):

oAdd PCN requirements (with the Bad River Band coordination process)
for historic resources surveys and the remaining activities within the
Utility Lines, Substation Facilities, and Access Roads categories that are
located within the geographic scope illustrated on the Corps’ Map 1.

oRevise PCN requirement for areas with suspected sediment or soil
contamination to include specific reference to existing oil pipeline valve
locations given the high probability of contamination at existing valve
sites.
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Recommendations to the Corps — Utility RGP (cont.)

* Then for the remaining requlated activities and geographic areas,
modify the Utility RGP to add the following conditions (cont.):

oRevise general condition on the Duration of Temporary Impacts (condition 15)
to require that restoration of temporary discharges also occur within the go-
day timeframe.

= Similar to the general condition on the Duration of Temporary Impacts already
included in the Minor Discharge RGP.

oRevise the RGP to require Agency Coordination when a project proponent
requests a waiver for Duration of Temporary Impacts (condition 15).

= Similar to the requirement when a waiver is requested to exceed the 300 linear feet
tributary loss threshold.

oRevise the Agency Coordination section for waivers allowed under the Utility
RGP to explicitly require the Corps to coordinate with Bad River Band when a
waiver is requested in the geographic area illustrated on the Corps' Map 1.
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6/11/2024

Recommendations to the Corps — Utility RGP (cont.)

If the Corps is not willing to modify the Utility RGP by:
oRevoking the individual and categories of activities identified;
oRevoking the geographic areas identified; and

oAdding the conditions identified for the remaining requlated
activities.

Then the Corps must revoke the entire Utility RGP for the
entire geographic area (AOI) identified by the Band.

CWA 401(a)(2) Utility & Minor Discharge RGP Will Cause Effects to Bad River Waters— February 27, 2024 — Bad River Tribe Presentation #2



Miigwech (Thank you)
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